- T
. 03/i0/88  13:48 Bs0L 5.4503 IM REG souc:% @oo0z/012

' 04/10/96  13:20 202 219 1782 SOLICITOR/E&R s+ SLC @ooisoy:

A g
v :

G WIEF
United States Department of the Interior

CFFICR OF THR SOLICITOR
WASHINGTON, D.C. 20240 "

Dale # ol pogon

' nmﬁj
J Fax Nota R7873| L’s‘] /0
APRZIER | el

Memorandum

Ta: Assigrant n ter Remourees

'l
From: Solicite

Subject: Navaje Indian Irrigation Project (NIIP)

This memorandum is in response to0 your November 2., 1981, request:
for our views an several issues that have arisen concerning use
of water on and eperation of the federally constructed irrigation
works on the Navaje Indian Irrigation Project, New Mexico (hexe-
inafter NIIP). Specifically, you agked:

1) Do sections 6l5j3 and 61511 ef the NIIP Aet, 43 U.S.C.
5§ 815i1 gk seg., authorize use by the Navajos of preject
water delivered through works eenatructad solely for
irrigation for purposes other than irrigatien? aand

2) Does depletion te the total Colorado River system water
supply fzom NIIP defing the limic on p:oie:t water use,
or is the 508,000 acre foot authorized diversion limit
(zeqardless of deplation) atated in seeticn 61533 of the
NIIP dct the appropriate limit?

Background

“ The Navajo Indian Irrigation Project was aucherizad by Public
Law 87-483, dated June 13, 1962. 43 U.S.C. §§ 615ii et meq.
The project was dpecifically authorized to be constrycted and
operated to deliver up te 508,000 acra faet of water te irrigate
apprecximacely 110,830 acres of land on the Havajo Indianm
Reservation. The project was initially planned to operate as
a gravity irrigation system with water to te dalivered from
Navaje Dam and Reservolr on the San Juan River in New Mexico,
a tributary 2f the Celorade River. to irrigable lands on the
reservacion.
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Waters used hy NIIP arce deplations to the Colorade River and,
as such, must coma from, and count against ¥ew Mexico's sntitle-
nent to Celocado River water.l/ Purauant te Article III of

the Upper Colerudo River Basin Compace, New Mexice is entitled
to 1l1.25 percent of the total quantity of water available faox
congunptive use aden year by tid Ucher Balin states under the
colorade River Compact, after’ a-deductlon of not tn exceed
s50,000 acre feet of water per annum that is availabla for
consumptive use in tha state of Arizana., The gesuleing New
Hexico entitlement eguals 11.25 percant of 7,450,000 acrae feak
per annum, af a total of 030,000 acra feet per 'year. In cal-~
culacing the water available for use on NIIP it wag assumed in
the project Zeasibility report that New llexico would depleee
{ts total allocation of 038,000 acre fect of Colerade River
water annually. The feasiliility report further estimated that
deplation by NIIP from the rivar, systam at. the tima of project
cperatich would be 252,000 acre feet per year.

NIIP was redasigned during 1972 and 1974 to be an all-sprinkler
{irrigation project rathar than the initially contemplated
graviey irrigation preoject. A report entitled "Navajo Indian
Irrigaticn Project, New Mexico, All-sprinkler Irrigation System"
was published in 1974 which recommended an averaqa annoal
diversion of 330,000 acre feet, with an eastimated depletian of
236,000 acre feet from the Colorado River ayatem. o irrigate
by sprinkler the 110,630 acre authorized prejeet.

Construction of the WIIP main canal has been completed. The
canal wes censtruered with sufficlent capacity ta deliver enly
the poak irrigation demands associaced with an annugal irrigatien
diversian of 330,000 acye feet per year, Heowever, water could
ba delivered througn the canal as conatructed during off=neak
geriods for purpodes othear than sprinkler irrigation.

Analysia
1. iavaje Rignt to Use wWater fo¥ Other Than Irvigaticn Burcoses

Phe Sacretary may construct and operata reclamaticn projects
only pursuaht to conyressional autherization and for the purposes

1/ Tha rotal water supply of the Colerado River systan was
Zllocated between the Upper and Lowar Basins of the Calecrxado
fRiver by the Colorade River Compact, dated Nevember 24, 1922.
1o states of the Upper Colerado River Basin, including Yew
Hezica, allocatad eheir share of the average annual flow of the
River among themselvesd by the UppPer Colerade River Basin Compact.
Act of Apzril 5, 1949, ch. 48, §3 Star. 31. The Uppor BRasin
Statas age sntitled to use approximacely 7,500,000 acra feet

of Colorado River water annually under the Colarada River

Compace.
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anecifind thereby.é/ iection 51S5j3 of the WIIP act, 43 U.5.C.
3dpra., which suthorizag the construction of NIIP for the primary
Purpese of irrigatien,3/ providea in relevant pare:

= » « the Secreciary of the Interior is
dutnorized tm construct, operata and maintain
toe Navaje Indian irrigatien project for the
Erincipal purpose of furnisning irrigation
water to mpproximately ane huondced and ten
thousand six hunured and thirey acres of land,
said project to have an average annual diver=-
sion of five hundred and @ ght thousand acre

fout of water. . . . (emphasis added).

Tha NILIP Aot furthner provides in 43 U.5.C. 3 61511 that:

in developing the vavajo Indian irrigaticn
praject, tha Secretary is authorized ke
provide capacity for municipal and
industrial water supplies or miscellancous
PuTposes over and abeve the diversion re-
quirenents far irrigation stated in
section 6157j of this title, but such
additional ecapacity shall nov bae censtructed
gnd no appropriation of funds for such
conattuctian shall De mada until centrac:s
have Béem exacutod which, iR tha judament
of the SGCEOtary, rovide satIa!ae:orz
asSUrancs oL ropaymant of all costs
properly allcecatod o the purposes
aforesald wits interest as provided by

13w, Pub.L. 87-483, 5 4, June 13, 1862,
78 Stat, 97. (emphasis added).

The project canal is currently sized only to deliver the amcount
of watar zequired to Lo diverved ta sprinkler irrigate the
11G,830 acro irrigazion project avtharized under section 61539

“of che JIIP act. Tha facet of limited eanal 3iza is impartant
to noete because section 61511 o the act dees not authorize

2/ Reclamation Act of 1902, 43 U.5.C. 5 391, et seqy., and acts
anendatary thereof or supplamentary chareto, such as tng
Keclamation Prajeet Act of 1939, 43 0.5.C. § 40S et sag., as

amended,

3/ The authorized Durpeses of NII® are stated in § 615ii of
tna act as "furnishing water for irrigatien of irrigable and
arable lands and for municipal, domestic, and iadustrial usges,
providing recroation and fish and wildlife benefies, and

controlling silk, anu for ather beneficial purpeses. . , ."
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the use of watar for nunicipal ang industrial or niscellaneous
purpesas unlesu additional canal capacity i3 provided above
that needed for irriyation deliveries. Saction 615L1 ruzeher
Fiyulres tiat the Secratary, as a precendition te making watar
dalivarias for purposes other than irrigation,4/ exacuto
Sontracts assuring repayment of all costs associated with
thosa adlitional water usecs and that he cotain from Congrasc
further approprisction of funds for construction of facilitieg
capable of delivering additional water for other than the
principal irrigation purpose o the project. None of these
Staturorily mandatod preconditiena fear the delivery and use of
HIIZ? vacer for purposes othar than izrigaticn have been met at
this rime. Consequantly, the Secretary is not autherizad to
deliver waeter £ar uses other than lrrigation yndar present
circumstances.3/ until such time as the Secretary decides,

4/ Sactien 6153j§ ef the NITIP Act ties repayment aof construction
ceats associated with irrigation of Indianm lands to gection 62Qc
(1) of the Colsrado River Storage Project Act, 43 U.8.C. § 620

et seq., as anended, gince NII? {s a participating projact of

CRUP. 43 U.8.C. 5 615ii. sSectian 620c(d) of the CRSP Act requires
repayment or the irrijation system conatruction costs in accordanca
wien 25 U.S.C. § 38Ga, which provides for deformant of payment

©f all such charges against Indian—owned lands wikhin any govern-
ment ircigatien project until sueh time as Indian title to tha
lands has peon extinquishod.

5/ The Navajos are only entitled to use the amount of water
actually requiced for peneficial consumptive use toc irrigate the
irrigable acreage on }HIIP, as the project is currantly constructed.
Additional water supplivs tnac may be available because ef the
water gsaved (thar ia, the water that results from the neaed to
deplete only 236,000 acre feat pather than 252,000 acrs fage,

or 1G,0U0U0 acre feot of water saved) as a pesult of tne coaversien
oL NIIP Erom & grayity lrriyation aystem to a sprinkler irrigaclien
System are subject to appropriation by others eace ghe ilavajos'
izrigation needs nava been met in full. See K. E. Clarx,

Harera and Water Rights, 5 408.2, n. 55, Val. V (Allan Smith

Pun. Ca. 1972), citing Salt River Valley Water Usars' Assn. v,
Kcvaca‘fiah| ‘ll P-Ed ZUE (1936) _E_e_llt _E'El ( Y E)n

The supreme Court nhas likewise held that return flews are sukjecs
to approprvistion by others. lMebraska v. Vveming, 325 U.S. 569
(l945). Aapplicable federal 1aw and stats an would, Tnereéiore,
contrel the right of the Wavajos to capture flows that would
otherwlse return to the atream system and uge that water on

the project for authorized benaficial nonirrigatiocn uses. Se=

43 U.s,C. 4 GlSsa(a), whicli reguires contracts for the use oFf

H#IIP wacter that nust have the Sacretary's approval in erder to
be valid and effective.

(foaenora cantinued on following page)
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Pursuanct ko nhis sole discration, to exmcute any necessary
TApayrent caonkracets and requests and is granted by Condress
appropriations for the eenssruction of additional capacity for
Purposes other than irrigation, the Secyetary is not authorized
te deliver water ehroush the Conatructed irrigavien works for
Purposes oeher than irrigation.

I1. piversion vs, Deplutiona as Limit on Watezr Use

Section §15j3 of ethg NIIP Aet (eited above) provides for an
average annual Jdivegsien of SQB,000 acre feet of water for the
irzlyaticn of approximately 110,630 acres of land. The actual
depleotion of the watar sources frem the irrigatien of tha autharized
Acreaqe was, as Wwe have stated, initially estimated te bo 252,000
scre feet annually. The amount of water actually required to be
diverted, as well as the now estinaced depletion under the prajact
4s canstructaed is semewhat less than that estinated at tha time
of autherizacion. ‘he isgue has been raised aE to what is the
authorizad quantity of water that may ke uszed on NIIP, i,m,, is
diversion or depletian the measurs, :

A diversien in the context of Project wvater use may be definad
as the amount of watar jnitially taken out of ehe river systan
Ior usm on the irrigable lands on a PEoject, in this casa, NIIP.
A project depletien limie can be established by computing the
lovel of bancficiol eonsunntive watar use that rasults from
diversions less zeturn flows to the piver system. Bearing this

S/ [(euntinued from preceding page)

Previcus Soclicitor's nmemoranda have addrassed the question of
lavajo antitlemene to watev saved as a resule af the conversion
from a gravity to a sprinkler irrigasion system, among other
issues. Tne meanoranda referred te are dated Pecember 10, 1974,
signed by Deputy 3Sscliciter David Lindgren and July 30, 1980,
signed by Solicitor Clyde Marmz. Conclusions reached by thoga
memocanda witn reqgard to llavaja water use are not incunsistemnt
with copclusiens reachad in this memorandum. 7The incarpretation
of the Sclicitor's Office has bean comstant that tha Havajos may
divert ug to an Average annual diversion of 500,000 acra fecr of
water Eo the axtent neaded to irrigata approzimately 110,830
acres of land. 'The extent Of the need muse be confined to
lrrigation uses as explained abeve, and must be measured by
veneficial copsumptiva use, as Congress has arply indicaced. sqe
discussion in pare II of this nemorandum, infra, dat pP. 5. The
andlytical troatmant of thne issues addressed Ln bthe instant
menatandun varioes £yem that cantainad in the previous opiniens,
and in uvonry instancas the analyses Presented lm thode memoranda
4r@ nut consglaered persuasive, cven though the conclusisnas are
consisrent wicn those reached herein,
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in hind, we conclude thar, Based upon the analyais which folleus,
Connruss intended that watar use on NIIP would pe limited by
bemneficial SonsunpLive use to the hecessary diversions fren the
river less reeurn flows; that is, Stream depletions.

Sectian 61511 of the NIIP Act, 43 U,5.€., Supra provides:

The Navajo Indian irviqacisn Projact

and cthe initial stage Qf the San Juan~
Chama project herein approved are sub-
stantially those described {n the pre-
Posed coordinated report of the Acting
Conniiss ioner of Neelanation and the
Comuissianer of Indian Affairs, approved
By the Secretary of tha Intarior on
Qcxober 16, 1957, as conditiened, modi-
fied, ang limited hezein,

Sectien 8151l of the NIIP autharizing act appears eo set 508,000
4cra fgot as the upper limit en Yearly water yses for irrigacion
from the preject, regardless ef depletion. However, we muse

examine the feasibility ruport adopted by Congresa and incerparatad
Ly reference in section 615ii of the statute as wall as congressional
Statements of intant in order to determine whether Congress

intendad to allecats that uppermeoat stated diversion level as an
aosolute limit or right for PEeject irrigation use,

A feasibility ropore incorporated by referenca in 4n Act of
Conyroess is a judicially recognized aid in determining cxpresalons
of congressional intent rejarding the project. See BS I.n. 337
(1878). %he Proposed Coordinated Reper: (feas{bility report)
referenced in section 618ii ix found in House Decument No. 444,
C6tn Cong., 2d sesns. (1960) (herelnazter H.D. 424). Tnat cepont
3tares that a diversion of apout 508,130 acre feet of wateg

would be required fer project irrigatien purposes, with a vesulting
aVeraga annual strwam depletion of about «81,800 acre feor,

l.D. 424, 3upra at xx.

act, arrived at an average annual divergiocn limit of 548,000
acre feut cf wacter to irrigate a neet arsa of 110,83V acres of
land. <vhe Senarte Pepory scates that such a diversiaon wauld
redule in an ", . . avdarage annual serean depletion of about
454,000 acre feet, wxelusive of reservoir losses , . « o Suk.
te. B3, 87th Cong., lsec Yass., 7 (lael).
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Tua Hous? feport on fue coupcerpart ks s. 107, H.R. 7596,8/
Maxss geiegence T an estimated strean depletion of akout 280,060
acre teet Zor NIIP. (Jongressional Fecord: H.R. Res, 594, B7th
Cony., Iag Sess,., Legislative Digese 8300, 8207 {18682) (hezein-
alter L.0.). Since the projact was aythoriised prior ta its
cenvoralon troi 3 Aravity to a sprinkler irrigation syseem, we
cxpress no opinion as te which depleticn eztimate, 280,000 acre
fave or 252,000 acre feec, Congress insepnded ro adope. The
relevant factor i3 that the current estimated level of henmficial
consimptive use of water to irrigare the gpecifically autherized
110,630 acres @f land an the project aa canstructed ia 235,000
acre feet; lower than either of the figqures considered by Caonyress,
Dependling upon the water duty, or acre foet per acre of wator
applied, cecuired for beneficial use on each acre of land, the
depletion level of the project may vary. Thersfere, in srder to
ratignally dezerming the deplaciosm levol curzently allowable on
the project, the Sacretary would need to know what watezr duty
would be required for benecficial consumptive use and at what
point tihe water duty becomes wastaful and, thus, eoculd not be

alloved,

The legislative history of the NIIP Act is réplece with references
to stroan dapletions bamod Upon consumptive uses. Indeed,
deplotion of the stream system is the legal basis fer determining
availiole (appropriamle) watec supplies in ehe arid west and
alleescing thosq scarcs water vescurces, In other words, wataz
in the streail syswan is used and reused with the genior appropri=-
atoc having tha suparier right in times of shortage.?/ There

is po indication chat Congress lntaended vo ehange this basic

rula nf westarn water law or change its general practice of
deferring to staty water law in authorizing water prejects when
it authociged OIIP, U.8, v. New Mexico, 438 U.S. 696 (1978) .,
Indead, Conjresulian ASpinail, Chairman of Ehe [House Committae aon
Incurier and Insular Affairs ac tha vime authorization of II?
wag considered, exprussly represented to tlle Housae that WIIP was
4 "congumptive yase" project. Seq L.D,, aupra at 8204, 02083.

« In datermining the appropriate limitatiens on NIIP wator usa, it
is also cicar from the legislavive nistovy of the autherizing
act, discussed oelow, that Congredss considered the 505,000 acre

6/ whe Zanate bill wan pansed in lieu of the House Bill after
substitution for les lanjuaye the text of the House bill., H.R.
Rez. Mo. 8d$, U7ch Cong., 24 Se3s., reprinted in U.S. Code Coaqg.

L Aa. pews luel (108%),.

L/ Saew Clark, suvea. at 124, n. 37, citing Nebraska v. W¥emin ’
535 T.c. 30% (1943), Jcnes v. Warmspriags Irrig. Digk., 9 Pﬁﬁ}
$42 (www. 19335), Ionque Creex Orecnard Co. V. Town of Lrchacd
LiTw, <0 P.2d 426 (Cal. I955). o
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faot diversion limit zet L gretion 61533 of the WIIP Act cam-
glately within the context of overall Colorade River water use

by those watay usurs whd would be divarting water from the river
ayskem and churning those diversions against New Hexica's compact
antitlienent under wew jlexice state law. H.D. 424, supra at AIX-
WaVIL. Congrass Ltas alwaye included tne Wavajos among the

vatsr uscrs wihnse appropriaticons oa NIIZ? would count agalnst Rew
Jdexica's moral compact allocatien. See L.D., supra at 8207.

tileh this understanding of congressional intent, we must conclude
turther cthat since Lancflcial consumptive use govarns all wacer

uzes counted againse Yew lexico’s compact encitlement, swream

depletions defiae the appropriate limit on NIIP water use, and

net simply diversions. The water nacessary to beneficially irrigate
lle authorized project, tnat iz, 110,530 acres is the yltimate

neasura of the eaticlement,

Pepresentative Aspinall peinted out Juring the debatas befora the
full louss on H.R. 7594 that HIIP, as a participamning project

of the Colovrade River Storaye Projecs, would partaks of water
apporeionrd to the Upgpar Divisien states Dy the Upper Colorade
Aiver nasin Compact. L.D., supra at 8204. Congresa carelully
canaidered in its debates the sffect constructicen of HNIIP, as
well a3 the San Juan=-Chama and the proposed Animas-La Placa
projocea (te the extent that Animas=La Plata would ba located

in New [taxice}, would nave on the avarall Celeradeo River watar
supply, in arder tc azcure itself that the stace of New lexico
would not excead Lts cempact entitlement, againse which, as we
have peinked out, UIIP water use waa counted. Cengressman
Aspinall, reclying upon a report by Sidney L. M¢Farland, Engin-
sering Cansultaat, which analyzed the water supply for UIIP

ane: the £an Juan-Chana Project,8/ roporeed to the liousa that
cherd was flenty of water available under the compact entitlement
coneapt waed in the Mclfarland report. L.D., supra at 0245.

Yotsl estimnted average annual stream deplecions caused by New
flexicu usws, inclading the depletion requirements for ollP (esei-
mated at 252,200 acre feet) wera said te be 637,400 acre fcecet in
the Mefarland fepmzr. Comm. BPr. Ho. §, 27th Cang., lst Sess.

17 (19¢l).

It 13 apgparsnt thae, absent the expected raesurn £lows to the
river systen from diverszionz on HIIP, Conyress would not have
autnercizad €tne praject because to allow toral water Uaa based
upon mhd diveraien ustimata in tne authorizing legislation,

8/ See Commikber Print Ne. 5, 87th Cong., lat Session, Stafl
Homdrandum: "date® Supply For the San Juan-Chana hkeclsndtion
Prajace and tha Mavaje Indian Irrigation Project® (1961); L.D.,
Zupra et G208,
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rejardless of depletions, would have 4 clear, substantial,

and sdverse inpact upen the availability of water in the Colorads
idver sysren for existing and proposed uses by other New Maxico
watar users. Allowing Jiversions ragaréless e deplationg

weuld, in short, intecfere with vested state wator rightsd/

and vesult in the appropriaticn of nearly the entirs amount of
water allocatad &5 Now idexico under the Upper Colorade kiver
Basin Compact to a single water user, the Navajs Trille. Thare

is nothing in the NIIP sctarute or its legislative history wnieh
indicates that this single user allocation was. even remotaly

intended by Congress.

In other woerds, it {s hignly unlikely that Congress expected all
9cther Colorado Kiver Basin warer users to be bound by taa "law

of the rivyer," that is, benaficial consumptive use as the measure
and the limitc of che vater riqh:a.i&/ without also expecting

the Secratary, and through him the lavajea, to be Reld to such &
standard of water use., Such a conclusion would be particulazly
aosurd given the arid climate and water daficiant condition of

the area in whieh the project was built, and Cengress' cft-
expressad concern with overall water availability inm the Bastn.ll/
In summary, while an averagae annual diversien of up- e’ 548,000
acre faet is autherized by tha MIIP Act, stream deplations

define tho actual limit of the rigne of the Navaies To benefieial
congumptive use of water from the river gystem ks meet the irriga-
tion requirements for the 110,630 acres of NIIP lande.

IlI. Conelusieons

Secticons 615jj and 61511 do nmot authorize thn usa of praject
WATYr Iy the Navajos for purpescs orher than irrigatian, Ydven
tha current limitations on the delivery capacity of the canal.
The precenditions to nonirzigatien water use on YIIP sseablished
in gactlon 61511 must firsc be mer before the Navajos may use, or
the Secreeary way deliver watar for nonirrigavion uases.

cengruss expected Navajo water appropriations to ke based upen
beneticlal consumptive use. Therefore, tha required aivecsicns
up To 2 maximum of 508,000 acre feet, lass return flows, that
i3, stroam depletions, zet tha limic fer MNavaje beneficial water

use on HNIIP.

3/ See 1.D, 425, supra ae AXVI: 1962 U0,S, Cong. Code & Adm.
Wews, sugra at 1844,

Y/ See Arizona v. Californias, 373 U.S, 546, 557, n. 23 (1962).

1l/ See H4.D. 424, audra at XXV, XAVI; sce also 1Yz U.5. Coda
rl., & Adm. Hews, 3Upra at lad4,
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